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November 19, 2015

Mr. S. Jay Zimmerman, P.G.
Director, Division of Water Resources

Department of Environmental Quality
1617 Mail Service Center
Raleigh, NC 27699-1617

Dear Mr. Zimmerman,

The Upper Neuse River Basin Association (UNRBA) would like to provide comments on
DWR's Draft Re-adoption of the Falls Lake Rules. The members of the UNRBA are
greatly impacted by the Falls Lake Nutrient Management Strategy and our comments
are provided as recommendations unanimously approved at our Board of Directors
meeting on November 18, 2015. Attached please find evaluations of the Falls Lake draft
rules with specific wording changes proposed to address the unanimous
recommendations of the UNRBA. The UNRBA respectfully requests that DWR
incorporate the changes we have recommended into the proposed rules it will present to
the Environmental Management Commission’s Water Quality Committee in January,
2016. Itis our belief that incorporation of the UNRBA'’s recommendations will greatly
improve the composition of the rules that will go to public notice.

The UNRBA has embraced the adaptive management provision provided in the Falls
Lake Rules for the supplemental nutrient response modeling of Falls Reservoir based on
additional data. Itis the UNRBA's goal to provide a detailed re-evaluation of the Stage Il
Rules before these requirements go into effect.

As part of this effort the UNRBA has submitted our plans and the supporting quality
assurance project plan for this work. These submittals have been approved by DWR.
The UNRBA is spending $800,000 during each of the next 4 to 5 years on monitoring to
support this effort. Further, the UNRBA is working with DWR on a $350,000 Nutrient
Credits Project ($300,000 UNRBA and $50,000 DEQ) to greatly expand the BMP toolbox
for stormwater nutrient reduction practices. Compliance with the Falls Lake Stage |l
rules as it currently exists represent a level of regulation that by the State’s own
estimates will result in over a billion dollars of local government funds.

The UNRBA and its member governmental entities have been closely following DWR’s
efforts to readopt rules under the legislatively mandated process. We appreciate the
Department of Environmental Quality and DWR efforts to solicit comments prior to a
formal public review.



A,

Mr. Jay Zimmerman
Page 2.
November 19, 2015

Our comments address the following points in the rules:

e Definitions

e The use of regional BMPs serving multiple project sites for compliance with new and existing
development projects

e Threshold requirements triggering a formal stormwater impact review of single family resident
development lots

e Stage |, Existing Development implementation related dates and processes

e Post Stage | and Stage Il implementation dates and processes

Please consider that the schedule dates and processes addressed in these comments are particularly important
to the local government jurisdictions since specific, expensive, and comprehensive actions are triggered by the
dates contained in the rules. We have carefully evaluated the work and decisions that must be completed, as
well as the time to accomplish these steps before being able to move forward with both Stage | and Stage I
rules. Our recommended timeline reflects these considerations and provides a schedule that will allow for a
more effective and realistic implementation effort. Edits offered for the changes recommended have been
provided using either the previously issued draft or the version issued on November 9. If the November 9t
version was used, this will be noted.

Once the rules go to public notice, additional public comment will likely be offered. Thus, the UNRBA and its
member entities reserve their rights to provide additional comments on the rules that the EMC ultimately
authorizes for public hearing.

Thank you for your consideration of our comments. We would welcome the opportunity to meet with you and
your staff fo discuss our comments. We request that the Division notify the UNRBA concerning its intentions
relative to incorporation of our comments prior to the EMC formal submittal. The UNRBA greatly appreciates the
time, participation, cooperation, and assistance your staff have given to the work of the UNRBA, particularly Mr.
John Huisman, Mr. Rich Gannon, Mr. Jason Green, and Ms. Cyndi Karoly. If you have any questions, please
contact our Executive Director, Mr. Forrest Westall, using the contact information provided in our letterhead.

Sincerely,

Pamela S. Hemminger
UNRBA Chair

Cc: Mr. Tom Reeder
Mr. Tom Fransen
Mr. Jeff Manning
Mr. Rich Gannon
Mr. John Huisman
Mr. Steve Tedder
Attachments
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15A NCAC 02B .0275 is proposed for amendment as follows:

15A NCAC 02B 6275 .0750 FALLSWATER SUPPLY NUTRIENT STRATEGY: PURPOSE AND SCOPE
PURPOSE. The purpose of this Rule and Rules 15A NCAC 02B 0276 .0751 through :8282.0755, .0702 and .0315(q)
shall beto attain the classified uses of Falls of the Neuse Reservoir set out in 1I5A NCAC 02B .0211 from current impaired

conditionsrelated to excess nutrient inputs; protect its classified uses as set out in 1I5A NCAC 02B .0216, includinguseasa
source of water supply for drinking water; and maintain and enhance protections currently implemented by local governments
in existing water supply watersheds encompassed by the watershed of Falls of the Neuse Reservoir. Thereservoir, and all
watersdrainingtoit, have been supplementally classified as Nutrient Sensitive waters (NSW) pursuant to 15A NCAC 02B
.0101(e)(3) and 15A NCAC 02B .0223. FheseRules;as The rules enumerated in Item (6) of this Rule, together shall
constitute the Falls water supply nutrient strategy, or Falls nutrient strategy, and shall be implemented in accordance with
15A NCAC 02B .0223. The following items establish the framework of the Falls nutrient strategy:

QD SCOPE AND LIMITATION. Fallsof the Neuse Reservoir is hereafter referredto asFallsReservoir. All
lands and waters draining to Falls Reservoir are hereafter referred to as the Falls watershed. The Falls
nutrient strategy rules reguire control s that reduce nitrogen and phosphorus |oads from significant sources
of these nutrients throughout the Falls watershed. These Rules do not address atmospheric emission
sources of nitrogen that is deposited into the watershed but do include provisionsto account for reductions
in such deposition asthe water quality benefits of air quality regulations are quantified. Neither do these
Rules address sources on which thereisinsufficient scientific knowledge to baseregulation, other sources
deemed adequately addressed by existing regulations, sources currently considered minor, or nutrient
contributions from lake sediments, which are considered outside the scope of these Rules. The
Commission may undertake additional rulemaking in the future or make recommendations to other
rulemaking bodies as deemed appropriate to more fully address nutrient sources to Falls Reservair.
Whilethe scope of these Rulesislimited to the reduction of nutrient loadsto surface waters, practitioners
are encouraged to maximize opportunities for concurrently benefiting other ecosystem services where
feasible in the course of achieving the nutrient objectives.

(2) DEFINITIONS. v: Definitions

for terms that share coming meanings across nutrient strategies may be found in Rule .0701 of this

Section. Terms that apply to only the Falls nutrient strategy follow below. Terms applicable to an

individual rule of the Falls nutrient strategy may be found in that rule:
(a) Falls nutrient strateqy, or Fallswater supply nutrient strategy means the set of rules15A NCAC
02B .0750 through .0755 and .0315(p).

(b) Falls Reservoir means the surface water impoundment operated by the US Army Corps of

Engineers and named Falls of Neuse Reservoir.

() Upper Falls Reservoir means that portion of the reservoir upstream of State Route 50.

(d) Upper Falls Watershed means that area of Falls watershed draining to Upper Falls Reservoir.
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20Q)

(4

(e) Lower Falls Reservoir means that portion of the reservoir downstream of State Route 50.

(f) Lower Falls Watershed means that are of Falls watershed draining to lower falls Reservoir

without first passing through Upper Falls Reservoir.
CRITICAL WATER SUPPLY WATERSHED DESIGNATION. Water supply watersdesignated WS-,
WS-, and WS-1V within the Fallswatershed shall retain their classifications. The remaining watersin
the Falls watershed shall be classified WS-\~ WS-V, and the requirements of water supply Rule 15A
NCAC 02B .0218 shall apply. The requirements of all of these water supply classifications shall be

retained and applied in concert with the requirements of the Falls nutrient strategy except as specifically
noted el sewhere within the Falls nutrient strategy. Inaddition, pursuant to G.S. 143-214.5(b), the entire
Falls watershed shall be designated a critical water supply watershed and through the Falls nutrient

strategy given additional, more stringent requirements than the state minimum water supply watershed

management requirements. Wal

GOAL AND OBJECTIVES. To achieve the purpose of the Falls nutrient strategy, the Commission
establishesthe goal of attaining and maintaining nutrient-rel ated water quality standardsidentifiedin 15A
NCAC 02B .0211 throughout Falls Reservoir pursuant to G.S. 143-215.8B and 143B-282(c) and (d) of
the Clean Water Responsibility Act of 1997. The Commission establishes a staged and adaptive

implementation plan, outlined hereafter, to achieve the following objectives. The objective of Stagel is

to, a minimum, achieve and maintain nutrient-related water quality standards in the Lower Falls
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H(5)

5)(6)

Reservoir as soon as possible but no later than January 15, 20232026 and to improve water qualityinthe

Upper Falls Reservoir.

The objective of Stage Il is to achieve and maintain nutrient-related water quality standards throughout

Falls Reservoir. Thisis estimated to require a reduction of 40 and 77 percent in average annual mass

loads of nitrogen and phosphorus respectively, delivered from the sources named in Item (6) inthe Upper

Falls Watershed from abaseline of 2006. Theresulting Stage |l allowableloadsto Falls Reservoir from

the watersheds of Ellerbe Creek, Eno River, Little River, Flat River, and Knap of Reeds Creek shall be

658,000 pounds of nitrogen per year and 35,000 pounds of phosphorus per year.

STAGED IMPLEMENTATION. The Commission shall employ the staged implementation plan set forth

below to achieve the goal of the Falls nutrient strategy:

€] STAGE |. Stagel requiresintermediate or currently achievable controls throughout the Falls
watershed with the objective of reducing nitrogen and phosphorus loading, and attaining
nutrient-rel ated water quality standardsin the Lower Falls Reservoir as soon as possible but no
later than January 5; 28232026, while also improving water quality in the Upper Fals
Reservoir as described in this Item. Implementation timeframes are described in individual

rules.ruleswi

(b) STAGE II. Stage Il requires implementation of additional controls in the Upper Falls
Watershed beginning no later than January 45; 20212025, with the exception of the
implementation of Stage | existing development controls beginning no later than January 2031,
to achieve nutrient-rel ated water quality standards throughout Falls Reservoir by 204120452046
to the maximum extent technically and economically feasible, with progress toward thisoverall
objective as described in Sub-Item (5)(a); and

(© MAINTENANCE OF ALLOCATIONS. Sources shall maintain the load reductions required
under these Rules beyond the implementation stages.

ADAPTIVE IMPLEMENTATION. The Commission shal employ the following adaptive

implementation plan in concert with the staged implementation approach described in this Rule:

€] TheDivision shall perform water quality monitoring throughout Falls Reservoir and shal accept
reservoir water quality monitoring data provided by other parties that meet Division standards
and quality assurance protocols. The Division shall utilize this datato estimate load reduction
achieved and to perform periodic use support assessments pursuant to 40 CFR 130.7(b). It

shall evaluate use support determinations to judge progress on and compliance with the goal of

the Falls nutrient strategy, including the following assessments:

(i)  Attainment of nutrient-related water quality standardsin the Lower Falls Reservoir no
later than January 15, 2021;
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(b)

@(ii)  Attainment of nutrient-related water quality standards in the Lick Creek arm of Falls
Reservoir and points downstream no later than January 15, 2026;

{(iii) Attainment of nutrient-related water quality standards in the Ledge and Little Lick
Creek arms of Falls Reservoir and points downstream no later than January 15, 2031,

@a(iv) Attainment of nutrient-related water quality standards at points downstream of the
Interstate 85 crossing of Falls Reservoir no later than January 15, 2036;

) (v) Attainment of nutrient-related water quality standards throughout Falls Reservoir no
later than 2041:20452046;

i) (vi) Where the Division finds that acceptable progress has not been made towards
achieving nutrient-rel ated water quality standards throughout Falls Reservoir defined
in Sub-Items (i) through (vi) of this Item or that conditions have deteriorated in a
segment of Falls Reservoir as described in this Item, at any time, it shall evaluate
compliance with the Falls nutrient strategy rules, and may request Commission
approval to initiate additional rulemaking;

{vit)(vii) Where the Division finds, based on reservoir monitoring, that nutrient-related water
quality standards are attained in a previously impaired segment of Falls Reservoir, as
described in this Item, and are met for sufficient time to demonstrate sustained
maintenance of standards, as specified inindividual rules of this strategy, it shal notify
affected parties in that segment's watershed that further load reductions are not
required and of requirements for maintenance of measures to prevent loading

increases. Sufficient For a given segment, sufficient time is defined as at least two

consecutive use support assessments in the Lower Falls Reservoir, and at least four

consecutive use support assessments in the Upper Falls Reservoir, that demonstrate

demenstrating compliance with nutrient-related water quality standards-ira-given
segment-of Falls Reserveit- standards.

(viii) Where the Division finds, based on reservoir monitoring, that nutrient-related water

quality standards are no longer being met in apreviously unimpaired segment of Falls

Reservoir for at |least three consecutive use support assessments, it shall evaluate

compliance with the Falls nutrient strategy rules, and notify affected parties in that

segment’ swatershed that further load reductions are required in accordance with rules
of the Falls nutrient strateqy.

The Division, to address resulting uncertainties including those related to technological
advancement, scientific understanding, actions chosen by affected parties, |oading effects, and

loading effects of other regulations, shall continue to report to the Commission and provide
information to the public irJanuary—2016-and every five years theredfter as necessary-
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(©)

necessary, making its next report in January 2021. Thereportsshall addressall of thefollowing

subjects:

(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

)
(xi)

Changes in nutrient loading to Falls Reservoir and progress in attaining nutrient-
related water quality standards as described in Sub-Items (5)(8)(i) through (vi) of this
Rule;

The state of wastewater and stormwater nitrogen and phosphorus control technology,
including technological and economic feasibility;

Use and projected use of wastewater reuse and land application opportunities;

The utilization and nature of nutrient offsets and projected changes. Thisshall include
an assessment of any load reduction value derived from preservation of existing
forested land cover;

Results of any studies evaluating instream loading changes resulting from
implementation of rules;

Results of any studies evaluating nutrient loading from conventional septic systems
and discharging sand filter systems;

Assessment of the instream benefits of local programmatic management measures
such asfertilizer or pet waste ordinances, improved street sweeping and the extent to
which local governments have implemented these controls;

Results of applicable studies, monitoring, and modeling from which abaselinewill be
established to address changes in atmospheric deposition of nitrogen;

Recent or anticipated changesin regulations affecting atmospheric nitrogen emissions
and their projected effect on nitrogen deposition;

Results of any studies evaluating nutrient loading from groundwater;

Updates to nutrient loading accounting tools; and

The Division shall submit a report to the Commission H-Jehy-2025 by October 1, 2023 that

shall address the following subjects in addition to the content required elsewhere under this

Item:

(i)

(i)

(iii)

(iv)

(v)

The physical, chemical, and biologica conditions of the Upper Falls Reservoir
including nutrient loading impacts;

Whether alternative regulatory action pursuant to Sub-I1tem (5)(g) would be sufficient
to protect existing uses as required under the Clean Water Act;

Theimpact of management of the Falls Reservoir on water quality inthe Upper Falls
Reservoir;

The methodology used to establish compliance with nutrient-related water quality
standards in Falls Reservoir and the potential for using alternative methods;

The feasibility of achieving the Stage |1 objective; and
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(d)

(€

(f)

(vi) The estimated costs and benefits of achieving the Stage 11 objective;

The Division shall make recommendations, if any, on rule revisions based on the information
reported pursuant to Sub-Items (b) and (c) of thisRule;

In developing the reports required under Sub-Items (b) and (c) of this Rule, the Division shall
consult with and consider information submitted by local governmentsand other personswithan
interest in Falls Reservoir. Following receipt of a report, the Commission shall consider
whether revisionsto the requirements of Stage Il are needed and may initiate rulemaking or any
other action alowed by law;

Recognizing the uncertainty associated with model-based |0oad reduction targets, to ensure that
allowable loads to Falls Reservoir remain appropriate as implementation proceeds, a person

ind submit for

Commission approval supplemental nutrient response modeling of Falls Reservoir based on

additional data collected after a period of implementation._Any such submission must be made

fo the Commission by May 1, 2023. The Commission may consider revisions to the
requirements of Stage Il based on the results of such modeling as follows:

0] A person shall obtain Division review and approval of any monitoring study plan and
description of the modeling framework to be used prior to commencement of such a
study. The study plan and modeling framework shall meet any Division requirements
for data quality and model support or designin place at that time. Within 180 days of
receipt, the division shall either approve the plan and modeling framework or notify
the person seeking to perform the supplemental modeling of changesto the plan and
modeling framework required by the Division;

(i) Supplemental modeling shall include a minimum of three years of lake water quality
data unless the person performing the modeling can provide information to the
Division demonstrating that a shorter time span is sufficient;

(iii) The Commission may accept modeling products and results that estimate a range of
combinations of nitrogen and phosphorus percentage | oad reductions needed to meet
the goal of the Falls nutrient strategy strategy, along with associated allowableloadsto
Falls Reservoir, from the watersheds of Ellerbe Creek, Eno River, Little River, Flat
River, and Knap of Reeds Creek and that otherwise comply with the requirements of
thisltem. Such modeling may incorporate the results of studiesthat provide new data
on various nutrient sources such as atmospheric deposition, internal loading, and
loading from tributaries other than those identified in this Sub-item. The Division
shall assure that the supplemental modeling is conducted in accordance with the

quality assurance requirements of the Division;
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©)1)

H(8)

(iv) The Division shall submit recommendations to the Commission of any revisonstothe
Stage Il requirements by October 1, 2023. The Division shall consider the
recommendations made by the submitting party, the monitoring datagathered pursuant
tothisrule, the results of any modelling performed pursuant to thisrule, and any other
information submitted by such party in preparing the Division's recommended

revisions to the Stage 1 requirements.
(iv) The Commission shall review Stage |l requirementsif a party submits supplemental

modeling data, products and results acceptable to the Commission for this purpose.

Where supplemental modeling is accepted by the Commission, and results indicate

and-Knap-of Reeds Creek that are substantially different than those identified in Item
(3), then the Commission may initiate rulemaking to establish thesealowableloadsas
the revised reduction goals for Stage II; ebjective-of Stage Hrelative-to-their
i oted " s
(9) Nothing in this strategy shall be construed to limit, expand, or modify the authority of the

Commission to undertake alternative regul atory actions otherwise authorized by state or federa
law, including the reclassification of waters of the State pursuant to G.S. 143-214.1, therevision
of water quality standards pursuant to G.S. 143-214.3, and the granting of variances pursuant to
G.S. 143-215.3.

RULESENUMERATED. Therules of the Fallsnutrient strategy ruteseensistsef thefellowingrulesare

titled as follows:

€] Rule -0275.0750 Purpose and Scope;

Rula 0276 0262 Definition An indivi

(© Rule -:027#.0751 Stormwater Management for New Devel opment;

(d) Rule -:0278.0752 Agriculture;-Stermwal fsti

(e Rule -:0279.0753 Wastewater Discharge Requirements;

) Rule -:0280.0754 Stormwater Management for Existing Development Agrieutture:
(9) Rule -0281.0755 Stormwater Requirements for State and Federal Entities;

5 00282 Ontions for Offsett - s and

0] Rule .0315 Neuse River Basin.

APPLICABILITY. Categories of parties required to implement the Falls nutrient strategy rules and, as
applicable, their geographic scope of responsibility, are identified in each rule. The specific local
governments responsi ble for implementing Rules -027#-08278;.0751, .0754 and -0282.0702 shall beas

follows:
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8)9)

History Note:

€] All incorporated municipalities, as identified by the Office of the Secretary of State, with
planning jurisdiction within or partially within the Falls watershed. Those municipalities are
currently:
0] Butner;
(i) Creedmoor;
(iii) Durham;
(iv) Hillsborough;
(V) Raleigh;
(vi) Roxboro;
(vii) Stem; and
(viii)  Wake Forest;
(b) All countieswith jurisdiction in Fallswatershed and for land where municipalitieslisted in Sub-
Item (7)(a@) do not have an implementation requirement:
0] Durham;
(i) Franklin;

(iii) Granville;
(iv) Orange;
(V) Person; and
(vi) Wake;
(© A unit of government may arrange through interlocal agreement or other instrument of mutual

agreement for another unit of government to implement portions or the entirety of a program
required or alowed under any rule of this strategy to the extent that such an arrangement is
otherwise allowed by statute. The governments involved shall submit documentation of any
such agreement to the Division. No such agreement shall relieve aunit of government fromiits
responsibilities under these Rules.
ENFORCEMENT. Failureto meet requirements of Rules :0275,-02#+-0278,-0279,-0280,-0281-or
:0282-.0750, .0751, .0752, .0753, .0754, .0755, or .0702 of this Section may result in imposition of
enforcement measures as authorized by G.S. 143-215.6A (civil pendlties), G.S. 143-215.6B (criminal
penalties), and G.S. 143-215.6C (injunctive relief).

Authority G.S. 143-214.1; 143-214.3; 143-214.5; 143-214.7; 143-215.1; 143-215.3; 143-215.3(a)(1);
143-215.6A; 143-215.6B; 143-215.6C; 143-215.8B; 143B-282(c); 143B-282(d); S.L. 2005-190; SL.
2006-259; S.L. 2009-337; S.L. 2009-486;

Eff. January 15, 2011 (this permanent rule replaces the temporary rule approved by the RRC on
December 16, 2010).

Amended Eff. August 1, 2017.
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15A NCAC 02B .0278 is proposed for amendment as follows:

15A NCAC 02B 0278 .0754 FALLS RESERVOIR WATER—SUPPLY NUTRIENT STRATEGY:

SFORMWATER—MANAGEMENT—FOR—EXISTING DEVELOPMENT
STORMWATER

This Rule establishes a staged, adaptive approach by which municipalities and counties shall contribute to achieving the

nonpoint source loading objectives of the Falls Reservoir nutrient strategy by reducing or otherwise offsetting nutrient

contributions from existing development. It provides local governments 6 years three-years to develop programs that

propose Stage | 1oad reduction actionsto the Division and requireslocal governmentsto begin and track measuresto reduce
nutrient | oads from existing developed lands within their jurisdiction by Jandary-15,2014; November 2017, as specifiedin
Item A-(8). Loca governments shall stbrmitfer-approval-and begin implementation of Stagel| load reduction programsby
January 20252031 January-15,-2022 and submit revised load reductions programs every five yearstheresfter. Thefollowing
isthewatershed stormwater strategy, as prefaced in Rule 15A NCAC 02B :8275;.0750, for existing developmentintheFalls

watershed:
(1)

2

3

PURPOSE. The purposes of this Rule are as follows:
€] To achieve and maintain the nonpoint source nitrogen and phosphorus percentage reduction
objectives established for Falls Reservoir in Rule 15A NCAC 02B :62%5.0750 on nutrient
loading from existing devel opment in the Falls watershed rel ative to the baseline period defined
in that rule: Existing-develepmentisdefinedinRule 15A-NCAC02B-0276: rule; and
(b) To protect the water supply, aguatic life, and recreational uses of Falls Reservoir.
APPLICABILITY. This Rule shall apply to municipalities and counties in the Falls watershed as
identified in Rule 15A NCAC 02B -0275..0750.
SFAGED—AND—ABAPHNVEIMPLEMENTAHON—REOUIREMENTS: LOCAL PROGRAM
OBJECTIVES. Lecalgovernments-shall-employ-the followingstaged-and-adaptive-implementat

program:  All local governments subject to this Rule shall develop load-reducing programs fer

jssi approval-bythe Cemmission that include the following staged elements and meet the

associated minimum standards objectives for each stage of implementation:

€] In Stagel, alocal government subjecttothisRute shall implement aload reduction programthat
provides estimates of, and plansfor offsetting by calendar year 262026242026 nutrient loading
increases from lands devel oped subsequent to the baseline period of 2006 and not subject tothe
requirements of the local government's Falls Lake new development stormwater pregram:
program per Rule.0751 of this Section. For these post-baseline existing developed lands, the

current loading rate shall be compared to the-leadingrateforthesetands that prior to
development-forthe acresinveolved; development, and the difference difference, stated inannual

mass load, shall congtitute the load reduction need-in—anndal-masstoad,—h-peunds-per
year-requirement. Alternatively, a local government may assume uniform pre-devel opment
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(b)

loading rates of 2.89 pounds/acre/year N and 0.63 pounds/acrefyear P for theselands. Theloca
government shall achieve this Stage | load reduction by calendar year 2020-206242026. This
Stage | program shall meet the criteria defined in Item (4) of this Rule;

By-January-15-2021 January 20252031 and every five years thereafter_until 2046, a local
government located in the Upper Falls Watershed shall subrat-anre begin implementing an

approved Stage |1 load reduction program that meets the following requirements:

(i)

(i)

(iii)

If alocal government achievesthe Stage | reduction objectives describedin thisltem,
a local government's initial Stage Il load reduction program shal, at the local
government'selection, either (A) achieve additional annual reductionsin nitrogenand
phosphorus loads from existing development greater than or equal to the average
annual additienal reductions achieved in the last seven years of Stage| or (B) provide
for an annual expenditure that equals or exceeds the average annual amount the local
government has spent to achieve nutrient reductions from existing devel opment during
the last seven years of Stage |. A local government's expenditures shall include all
local government funds, including any state and federal grant funds used to achieve
nutrient reductions from existing developed lands. The cost of achieving reductions
from municipal wastewater treatment plants shall not beincluded incdculatingaloca
government's expenditures. Notwithstanding this requirement, the EMC may approve
aninitial Stage |l load reduction program based on alower annual level of reduction or
a lower annual level of expenditure if the local government demonstrates that
continuing the prior annual level of reduction or annual level of expenditure is not
reasonable or cost-effective given the reductions that will be achieved, or the
expenditure would cause serious financial hardship to the local government;

If Stage | reduction objectives are not achieved, alocal government'sinitial Stage 1
load reduction program shall, at the local government's election, either (A) achieve
additienal annua reductions in nitrogen and phosphorus loads from existing
development greater than or equal to the average-annual-additional average annual
reductions achieved in the highest three years of implementation of Stage | or (B)
provide for an annua expenditure that equals or exceeds the average annual amount
the local government has spent to achieve nutrient reductions from existing
development during the highest three years of implementation of Stage I. Annual
expenditures shall be calculated in accordance with Sub-Item (3)(b)(i) of this Item;

Subsequent five year programs shall be designed to achieve the Stage |1 percent load
reduction goals from existing developed lands in alocal government'sjurisdiction by
2046, shal include timeframes for achieving these goals and shall meet the

requirements of Item (4) of this Rule;
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(4)

ELEMENTS OF LOAD REDUCTION PROGRAMS. A local government's Stage | and Stage Il load

reduction program shall address the following elements:

@

(b)

Jurisdictionsin the Eno River and Little River subwatersheds shall, asapart of their Stage load
reduction programs, begin and continuously implement a program to reduce loading from
discharging sand filters and malfunctioning septic systems discharging into waters of the State
within those jurisdictions and subwatersheds;

Jurisdictions within any Falls subwatershed in which chlorophyll alevels have exceeded 40
microgramg/liter in more than seventy-five percent of the monitoring eventsin any caendar year
shall, as part of their Stage | load reduction programs, begin and continuously implement a
program to reduce nutrient loading into the waters of the State within thosejurisdictionsand that
subwatersheds;-subwatershed:

A local government'sload reduction need shall be based on the existing devel opment develeped

tands that falt falls within its general police powers and within the Falls watershed;

Theload reduction need shall not include lands under state or federal control, and a county shall
not include lands within its jurisdictional boundaries that are under municipal police powers;

Nitrogen and phosphorus loading from existing development, including loading from onsite
wastewater treatment systemsto the extent that accounting methods alow, shal be caculated by
applying the accounting tool described in Sub-ltem (A{a}(8)(a) or an equivalent or more

accurate method acceptable to the Division. and A local government shall quantify baseline
loads of nitrogen and phosphorus to surface waters in theleeal-goveramentsitsjurisdiction as
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well as loading changes pest-baseline:post-baseline, and shall convert these loads to |oads
delivered to Falls Lake accounting for instream losses. This conversion shall use transport

factors established in the document titled Watershed Trapping Anaysis produced by the U pper

Neuse River Basin Association and dated December 15, 2014, or an equivalent or more

accurate method acceptable to the Division. It shall also caculate target nitrogen and

phosphorus loads and corresponding load reduction needs;

The Commission shall recognize reduction credit for early implementation of policies and
practices implemented after January 1, 2007 and before timeframes required by this Rule, to
reduce runoff and discharge of nitrogen and phosphorus per Session Law 2009-486. Theload
reduction program shall identify specific load-reducing practices implemented to—date
subsequent to the baseline period and for which the local government is-seeking-eredit- seeks
credit pursuant to Item (5) of thisRule. It shall estimate load reductions for these practices and
their anticipated duration using methods provided for in Sub-Item (5}{a):(8)(a);

Note: The Division seeks public comment on the following potential options for crediting early implementation of
policies and practices per Sub-ltem (4)(f) of thisrule:

Option 1: “Nutrient reducing policies and practicesimplemented before November 2022 shall receive an additiona 25
percent reduction credit beyond that estimated through Division-approved methods. Such extracredit will apply for the
life of the practice.”

Option 2: “Nutrient reducing policies and practicesimplemented before November 2018 shall receive an additiona 50
percent reduction credit beyond that estimated through Division-approved methods. Policies and practicesimplemented
after November 2018 but before November 2021 shall receive an additional 25 percent reduction credit. Such extra
credit will apply for the life of the practice.”

Nutrient reducing policies and practicesimplemented beyond those required to achieve Stage | goals and implemented before
January 1, 2031 shall receive an additional 50 percent reduction credit beyond that estimated through Division-approved
methods. Such extra credit will apply until January 1, 2041 unless the practice ends sooner.

(a)

The program shall, pursuant to Item (5) of this Rule, identify the types of activities the local

government intends to implement, shall prioritize those practices, and shall estimate magnitude

of projected reductions and costs and efficiencies of each activity to the extent information is

available. Reduction projections shall bein the form of both at-source reductions and ddivered
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(h)

reductionsto Jordan Lake, using transport factors identified el sewhereinthis|tem. Theprogram
shall identify the duration of anticipated loading reductions, and should seek activities that

provide long-term reductions;

The program shall include a proposed implementati on schedul e that includes both short-range

)

and long-range annual implementation expectations. Given the inherent uncertainty of long-

range planning, site-level specificity including number and type of BMP retrofits planned,

geographic locations, and estimated reductions is required for only the first three years of

implementation. A |ess detailed watershed-level assessment may be provided for succeeding

five year intervals, and may project the extent, |ocations, and types of potential practices based

on available information such as land use and on preliminary site assessment.

The load reduction program shall identify anticipated funding mechanisms or sources and

discuss steps take or planned to secure such funding;
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(5)

factors-A local government may eval uate the following factorsin developing itsload reduction

rogram:
0] Extent of physical opportunities for installation;

(i) Landowner acceptance;

(iii) Incentive and education options for improving landowner acceptance;

(iv) Existing and potential funding sources and magnitudes;

(V) Practice cost-effectiveness (e.g., cost per pound of nutrient removed);

(vi) Increasein per capitacost of alocal government's stormwater management programto
implement the program;

(vii) Implementation rate without the use of eminent domain; and

(viii)  Need for and projected role of eminent domain;

NUTRIENT-REDUCING PRACTICES. A local government may implement for credit any individual

nutrient reducing practice that is either identified in and compliant with specifications established for that
practice type in the model program approved by the CommissioninNevember 2016, or that was or is

subsequently approved by the Director according to the requirements of this [tem. Any party may submit,

or the Division may devel op. documentation for any new or modified type of structural or management
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practicefor nutrient credit approval. Division approval of apractice type shall involveanutrient crediting

element tied to design conditions, either by reference to existing design standards or by providing new

design standards relevant to sustained annual nutrient reduction for a stated practice credit life. The

Division shall review practicesfor approval based on the following procedura and content specifications,

asfurther elaborated in the Division publication, DWR Approva Framework for Nutrient Load-Reducing

Measures.

(a

The following content shall be provided for a candidate practice type:

(b)

()

(i) Practice description with characterization of load reduction value ranges and nutrient
reduction estimation method tied to practice design conditions;

(i) Installation, implementation, operation and mai ntenance minimumsand recommended
actions to ensure intended level and duration of function;

(iii) Process for verifying and reporting continued function of practice; and

(iv) Supporting scientific information and references.

The Division shall include the following procedural elementsin its review and approval of a

practice type:

(i) Use of state or independent subject matter experts in development or review of draft

products;

(i) Review of draft products by the Nutrient Scientific Advisor Board established pursuant
to SL 2009-216;

(iii) An informal public review and comment period:;

(iv) Approval by signature of the Director, and posting to the Division’s website; and

(V) Ability for any party to appeal an approval through written request to the Director.

INDIVIDUAL PRACTICE CREDIT. Where research on a practice type is lacking or

insufficiently documented to satisfy review under this Item, a party may monitor the performance

of an individual installation of the practice asabasisfor both receiving annual reduction credit

and for Division evaluation of presumptive lifetime credit potential, as follows:

(i) To ensure Division acceptance of monitoring results for an individual practice, parties
are encouraged to consult with the Division prior to initiating monitoring, and to
provide a monitoring plan and quality assurance plan acceptable to the Division;

(ii) During the monitoring period, credit award shall be annual and retroactive based on

the Division's acceptance of monitoring results for the preceding year, until the

Division determines that monitoring is sufficient to establish with acceptable levelsof

uncertainty an estimate of sustained achievement of a specified annual credit amount

that is tied to specifications satisfying Sub-ltem (a) of this Item. The Division may

alow reduced monitoring intensity as an intermediate step to a final, presumptive

credit assignment;
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(iii) As the Division receives annual monitoring reports, it shall evaluate the adequacy of

results to establish presumptive credit based on the reliability and variability of the

practice in achieving specific nutrient removals, considering factorsincluding overal

monitoring timespan, monitoring frequency, practice complexity, state of knowledge

on removal processes, and the level of human operation required; and

(iv) Where the Division determines that monitoring results are adequate to establish

presumptive credit, and that the content reguirements of Sub-Item (a) of thisltem are

in place, it shall follow the process outlined in Sub-1tem (b) of this Item to approvethe

candidate practice.

+5)(6) LOAD REDUCTION PROGRAM APPROVAL. The Commission shdl approveaStaget load reduction

program if it is consistent with Items (3) and (4) of this Rule. Fhe-Heweverthe Commission-shat

tecal-gevernment—prepesed. If the Commission finds that there are additional or alternative reasonable

and cost-effective measures, the Commission may require the local government to modify its proposed

program to include such measures to achieve the required reductions by the earlier date. If the
Commission requires such modifications, the local government shall submit a modified program within
two months. The Division shall recommend that the Commission approve or disapprove the modified
program within three months after receiving the modified program. In determining whether additional or
alternative load reduction measures are reasonable and cost effective, the Commission shall consider
factors identified in Sub-Item (4}e)(4)(j) of this Rute—TFhe-Commission Rule, and shall not require
additional or alternative measures that would require alocal government to:

€] Install or require installation of a new stormwater collection system in an area of existing

devel opment unless the areais being redevel oped;

(b) Acquire developed private property; or

(© Reduce or require the reduction of impervious surfaces within an area of existing development.
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(1)

JOINT REDUCTIONS. In addition to i mplementation of practices on lands within itsjurisdiction, aloca

H(8)

government may credit reductions obtained through other means toward compliance with this Rule,

pursuant to the geographic restrictions defined in Rule .0702 of this Section. Other means include:

(@ A municipality or county may work with other municipalities or counties to jointly meet the
loading targets from all lands within their combined jurisdiction;

(b) A local government may use nutrient |oad reductions achieved through wastewater discharge
improvements;

(c) Purchase of nutrient offset credits pursuant to G.S. 143-214.26 and Rules .0703 of this Section;
and

(d) Other forms of trading pursuant to Rule .0702 of this Section.

RULE IMPLEMENTATION. This Rule shall be implemented as follows:

€] By Juhy-2013;:November 2016 the Division shall submit a Stage | model local program to the

Commission for approval that embodies the criteria described in Items (3)(a) and (4) of this

Rule. The Division shall work in cooperation with subject local governments and other

watershed interests in developing this model program, which shall include the following:

0] Model local ordinances as applicable;

(i) Specification of the Jordan / Falls Lake Stormwater Load Accounting Tool, or
equivalent or more accurate method approved by the Division, Metheds to quantify
load reduction i i Hadivi
ocal-governments;-requirements; and

(iii) Methods to account for discharging sand filters, malfunctioning septic systems, and

(b) The Division shall include with the model program supporting information for local
governments, which shall include:

(i) Identification of the set of nutrient-reducing practices currently approved by the
division for use toward compliance with thisrule, along with identification of relevant
documents establishing design standards and credit methods; and

(ii) Explanation of the process to be used for adjusting load allocations and reduction
needs to account for existing practices and changes in jurisdictional limits since
baseline and into the future, aswell asthe process used by the Division for approving
additional measures for use under this Rule.

{b)(c)  Within six twelve months after the Commission's approval of the Stage | model local program,

subject local governments shall submit load reduction programs that meet or exceed the

requirements of Items (3) and (4) of this Rule to the Division for review and preliminary
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te}(d)

(f)

approval and shall beginimplementation and tracking of measures to reducenutrient loadsfrom
existing devel oped lands within their jurisdictions;

Within 20 months of the Commission's approval of the Stage | model local program, the
Division shall provide recommendations to the Commission on existing development load
reduction programs. The Commission shall either approve the programs or require changes
based on the standards set out in Item (4) of thisRule. Should the Commission require changes,
the applicable local government shall have two months to submit revisions, and the Division
shall provide follow-up recommendati ons to the Commission within two monthsafter receiving
revisions,

Within three months after the Commission's approval of a Stage | local existing development
load reduction program, the local government shall complete adoption of and begin
implementation of its approved existing development Stage | load reduction program;

ByBeginning in January-15-2021 January 202120252031 and every five years thereafter until

eductionshavebeenachieved, Sandardsaremetin
the lake, or the Commission takes other actions per Rule 15A NCAC 02B :6275;.0750 local
governments located in the upper Falls watershed as defined in Item (3) of Rule 15A NCAC
02B -8275.0750 shaH-submit-and begin implementation of approved Stage |1 load reduction
programs erpregramrevision-to-the Bivisien. Local governments |ocated in the upper Falls

watershed shall submit its Stage Il load reduction program by January 1, 2029. Within nine
months after submittal, the Division shall make recommendations to the Commission on

approval of these programs. The Commission shall either approve the programs or reguire
changes based on the standards set out in this Rule. If the Commission require changes, the
applicable local governments shall submit revisionswithin twe three months, and the Division
shall provide follow-up recommendations to the Commission within three months after
receiving revisions. Upon program approval, local governments shall reviseimplementationas

necessary based on the approved program,;

10
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9

)

(h)

(i)

A loca government may, at any time after commencing implementation of its load reduction
program, submit p5rogram revisions to the Division for approval based on identification of
more cost-effective strategies or other factors not originally recognized,

Onceeither load reductions are achieved per annual reporting or water quaity standardsare met
inthe lake per Rule 15A NCAC 02B -8275;.0750 |ocal governments shall submit programsto
ensure no load increases and shall report annually per Sub-Hem{e) Item (9) on compliancewith
no increases and take additional actions as necessary;

At least every five years dfter the effective date, the Division shall review the accounting
methods stipulated under Sub-Item (Aa}(8)(a) to determine the need for revisions to those
methods and to |oading reductions assigned using those methods. Itsreview shdl includevaues
subject to change over time independent of changes resulting from implementation of thisRule,
such as untreated export rates that may change with changesin atmospheric deposition. It shall

also review values subject to refinement, such as nutrient removal efficiencies.

ANNUAL REPORTS. Upon Implementation of programs required under Item (3) of this Rule, loca

governments shall provide annual reports to the Division documenting their progress in implementing

those requirements within three months following each anniversary of program implementation date urtil

such time as the Commission determines they are no longer needed to ensure maintenance of reductions

or that standards are protected. The following items shall be addressed in alocal government’s annual

report:

(@ Summary of existing development load reducing activities implemented and terminated
including:
(i) Types and number of new activitiesimplemented and any terminated for that reporting
cycle;
(i) Basic characterization and quantification of each practice;
(iii) Estimated annual reductions or increases from each activity (Ib/yr);
(iv) Duration of anticipated |oading reductions for new practices (yrs);
(V) Type and number of measures due and proposed for credit renewal, and annual
reductions affected (Ib/yr);
(vi) Costs/efficiencies of each activity to maximum extent practicable; and
(vii) Total annual expendituresincluding local government funds and state & federd grants.
(b) Accounting / Tracking Progress:

(i) Reductions achieved by new measures, load increases from terminated measures, and

resulting net change in loading from actions taken in that reporting cycle (1b/yr);
(i) Adjustments to allocations & |oad reduction needs via annexation; and

(iii) Summeary of load reduction progress and comparison to that proposed in approved
program (1b/yr).

11
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History Note:

(c) Summary of inspection and maintenance activities; and

(d) Summary of anticipated activities for the next reporting period.

Authority G.S. 143-214.1; 143-214.5; 143-214.7; 143-214.12; 143-214.21; 143-215.3(a)(1); 143-
215.6A; 143-215.6B; 143-215.6C; 143-215.8B; 143B-282(c); 143B-282(d); SL.2005-190; SL. 2006-
259; SL. 2009-337;

Eff. January 15, 2011 (this permanent rule replaces the temporary rule approved by the RRC on
December 16, 2010).

Amended Eff. August 1, 2017.
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Draft UNRBA Comment on allowing regional treatment to satisfy new
development runoff treatment

1. Proposed UNRBA Comment:
The Association advocates for aprovision or provisionsthat allow loading to be treated viaregional BMPs. The goal

isto alow for and promote infill development by allowing for aregional solution and to maximize the efficiency of
local treatment dollars by alowing new and existing devel opment loading to be treated by common structures. The
original idea for this change was driven by a proposal from Creedmoor that the City design, build, and maintain
regional treatment in its downtown core that could provide treatment for new development in that area. The
proposed language (section 3) has been written more broadly to accommodate other regional treatment arrangements
contemplated by both Durham and Orange County.

2. Relevant Jurisdictional Comments
All jurisdictions that commented made a comment or proposal in agreement with thisidea. Please see below for the

comments on thisidea

Revised rules Comment Jurisdiction
section(s)

.0277 .0240 | Under the Falls Rules, new development or redevelopment Creedmoor
(4)(a) (b) of each parcel of land, whether under common ownership

with neighboring properties or held in separate ownership,
requires at least 30 percent of stormwater runoff nutrients to
be treated onsite

[15A NCAC 02B .0277 (4)(a)] prior to purchasing credits
from a compensatory mitigation bank (privately owned)
[15A NCAC 02B .0240 (b)]. Owning neighboring parcels with
existing BMPs doesn’t negate the requirement to install
onsite nutrient treatment unless the proposed
development is part of a Larger Common Plan of
Development. There is no provision that allows regional
treatment as an alternative to onsite treatment prior to
compensatory credit buy downs for offsite treatment in
either case or in lieu of offsite nutrient management.

.0277 (4)(a) In municipalities combating historic “sprawl” patterns, infill | Creedmoor
is encouraged over greenfield development. Opportunities
to develop smaller vacant infill parcels are often impractical
when there isn’t sufficient land available onsite for
required nutrient management in addition to the proposed
development project.

.0277(4). Amend the rules to allow the Creedmoor concept of Raleigh
urbanized cores served by a large local government--owned
bmp-BMP that serves both new development and existing
development in the urban core with no requirement for



Revised rules Comment Jurisdiction

section(s)

onsite reductions for the new development areas.

.0277(4). Remove the requirement for onsite reductions for dense Raleigh
urbanized areas when combined with existing development
retrofits to cover a defined area so long as the new BMPbmps
are owned and maintained by the local government as part of
its stormwater utility
.0277 Add new additional subsection to enable a jurisdiction to Utilities
develop and maintain off-site stormwater treatment for 100%
of a development’s nutrient load that would serve as an
alternative, if available, to developers treating 30 or 50%
onsite and the remainder offsite.

.0277 include opportunities for Regional BMPs to address Orange
stormwater runoff from new and existing development, County
especially for densely developed areas

.0278 .0277 In a similar fashion, an existing privately-owned BMP Creedmoor

couldn’t be expanded to take on newly created runoff from
new development or redevelopment of adjacent or
neighboring parcels unless included in a Larger Common Plan
of Development. Existing BMP’s can potentially be upgraded
or converted to higher efficiencies if existing development
on a single parcel is expanded (thereby becoming new
development) by % acre for residential

or 12,000 square feet for commercial, institutional,
industrial or multifamily structures; but, improved
efficiencies cannot be shared with neighboring parcels of land
undergoing new development. This is a disincentive to
upgrading existing inefficient devices and improving their

capacity.
.0277 Delete this requirement—allow regional bmps. Suggested Durham
(4)(c) text:

Developers shall have the option of meeting the percent load
reduction through a regional stormwater treatment BMP that
is dedicated to serving a contiguous area of new or existing

development.
.0277 delete this requirement and allow regional bmps. Durham
(4)(c)(i)
.0277 Onsite is acceptable as long as it includes regional bmps. Durham
(4)(c)(iii)
.0277 Onsite is acceptable as long as it includes regional bmps. Durham

(4)(c)(iv)



3. Proposed UNRBA Revision
Proposed modifications to the rule related to this comment are below.

Please note that (c) (i) —(iv) are modified only as needed to accommodate the proposed
regional BMP treatment change. This means that other comments on these subsections (such
as ones that advise against the use of the new term “development product”, are not

addressed in this language.

0277 (4)

b)(c)

The devel oper shal have the option of offsetting part of the nitrogen and phosphorus load

by implementing or funding offsite offset measures. Before using an offsite offset

option, a development shall implement onsite structural stormwater controls that achieve

one of the following levels of reductions:

0]

(i)

(iii)

(iv)

Proposed new devel opment aetivity products disturbing at least one-half acre but
less than one acre of land for single family and duplex residentia property and
recregtional facilities, except as stated in Sub-Item (4){b}{iv);(4)(c)(iv) or (v)
shall achieve 30 percent or more of the needed load reduction in both nitrogen
and phosphorus loading onsite and shall meet any requirements for engineered
stormwater controls described in Sub-Item (4){e}(4)(f) of this Rule;

Proposed new devel opment aetivity products disturbing at least 12,000 but less
than one acre of land for commercial, industrial, inditutional, multifamily
residential, or local government property, except as stated in Sub-ltem
YA (c)(iv) or (v) shall achieve 30 percent or more of the needed load
reduction in both nitrogen and phosphorus loading onsite and shall meet any
requirements for engineered stormwater controls described in Sub-Item (4)(e) of
thisRule;

Except as stated in Sub-ltem 4}b}{iv(4)(c)(iv) or (v) proposed new
development aetivity products that disturbs one acre of land or more shall

achieve 50 percent or more of the needed load reduction in both nitrogen and
phosphorus loading onsite and shall meet any requirements for engineered
stormwater controls described in Sub-Item (4)}{e}(4)(f) of this Rule; or

Except as stated in Sub-Item (4)(c)(v), proposed development that would replace
or expand structures or improvements that existed as of December 2006 and that
increases impervious surface within a local government's designated downtown
area, regardless of area disturbed, shall achieve 30 percent of the needed load
reduction in both nitrogen and phosphorus onste, and shall meet any
requirements for engineered stormwater controls described in Sub-ltem

AXe)(4)(f) of thisRule;



(V) Proposed developments shall have the option of using a regional stormwater
treatment BMP that serves a contiguous area of new or existing development to
meet up to 100% of load reduction.



Draft UNRBA Comment on new development disturbance thresholds

1. Proposed UNRBA Comment
The Association advocates that the single family residential threshold be extended from one half acre to one acre

All but one comment advocates for this position. Though the Association considered the stat€'s preferred revision
carefully and attempted to draft language that was mutually acceptable to the members the exemption’s expansion
appears to be the only provision that can be agreed upon. The state’ s option imposes administrative requirements,
namely a judgement that the proposed development has met “specific minimization of impact” criteria that are
burdensome on the local governments. Specifically, some local governments do not have engineering staff and
would incur additional costs for compliance to hire engineering review under a nebulous standard requiring
engineering judgement. Second, the Association does not believe that from %% acre to 3 acres should be treated

differently than lots greater than 3 acres, asis stated in the DWR preferred option..

2. Relevant Jurisdictional Comments
All jurisdictions that commented made a comment or proposal related to the threshold. Please see below for the

comments on thisidea

Rule Section Comment Jurisdi

.0277 (3)(a) ' Change these thresholds so they are consistent with the Jordan and Durham
the Neuse rules: 1 acre and 0.5 acres respectively.

.0277 (3)(a) | Jordan, Neuse and Tar-Pam all use 1 ac and % acre thresholds. | agree Durham
this should be changed. The 12,000 threshold tends to promote sprawl
by discouraging certain types of infill development. For non-residential
development, the one-half acre threshold is still more stringent than
the one acre threshold included in the Senate version of HB 765 for
coastal areas.

.0277 Change these thresholds so they are consistent with the Jordan and Durham
(4)(c)(i) the Neuse rules: 1 acre and 0.5 acres respectively.
.0277 Jurisdictions need greater flexibility with regard to disturbance Utilities

thresholds for residential development. Consider changing the
disturbance threshold for residential development such that it
increases with an increased lot size and allows for a maximum
allowable disturbance that is greater than the current % acre. We
recommend that this based on a non-linear scale and is capped at a
certain land disturbance.
.0277 (3)(a) ' Change these thresholds so they are consistent with the Jordan and Durham
the Neuse rules: 1 acre and 0.5 acres respectively.



Rule Section Comment Jurisdiction

.0277 (3)(a) | Jordan, Neuse and Tar-Pam all use 1 ac and % acre thresholds. | agree Durham
this should be changed. The 12,000 threshold tends to promote sprawl
by discouraging certain types of infill development. For non-residential
development, the one-half acre threshold is still more stringent than
the one acre threshold included in the Senate version of HB 765 for
coastal areas.

.0277 4 (c)i | Do not require that land disturbance for residential developments of Person
less than one acre be subject to the rule County

02774 (c)i | The rewrite and the current version of the Falls Rules set a land Creedmoor
disturbance threshold far below the typical “one acre of disturbance”
found in most of the State’s environmental regulations. Even after
several years of applicability, City staff constantly has to remind
developers of the lower land disturbance threshold. The lack of a
required Soil Erosion and Sedimentation Control plan for land
disturbing activities below the one acre of disturbance threshold
creates confusion and requires stormwater personnel to enforce
land disturbing activity requirements without the benefit of the
State’s backing where violations occur. Either the threshold for land
disturbance needs to be increased to match the uniform one-acre
standard, or other State environmental standards need to be lowered
to match the Falls and Jordan Rules.

02774 (c)i | new development disturbance thresholds should increase the further ~ Orange
asiteis County
from Falls Lake. This seems reasonable given the findings to date of
the UNRBAs Path
Forward process concerning transport factors and nutrient trapping in
the watershed.

.0277(c)(3). | Enlarge the minimum lot size that triggers the New Development rule | Raleigh
to conform to that in the Jordan Basin, i.e. one acre of disturbed land.

.0277(c)(3). @ New Development. Change the minimum square footage of disturbed | Raleigh
lands as a trigger for this rule to one acre from 12,00 square feet.

3. Revision Proposed by DWR

DWR proposed a revision to this language to the Nutrient Scientific Advisory Board at its September
meeting. The text of that proposed revision and the justification for it are as follows:

I. Potential New Development Stormwater Rule Revisions & Options

e Land Disturbance Thresholds & Peak Rate Match
The suggestion has been made to either increase the Falls land disturbance threshold to 1 acre
(similar to Neuse, Tar-Pam and Jordan) or include a provision in the rule new development rule
allowing large acreage low density single lot low density projects to be considered compliant
with the nutrient targets. This would prevent unnecessary expense of requiring the
development of a stormwater management plan for these projects. Eliminating the requirement



of a stormwater plan in for these large acreage low density residential projects would also
eliminate the requirement for meeting peak rate match requirements on sites where BMPs are
otherwise not necessary.

Land Disturbance Rule Options

O Option #1 (Recommended): Add provision to all the NSW Dew Development
Stormwater rules (Neuse, Tar-Pam, Falls, Jordan) that a single family residential
project on a lot of record of 3 acres or more in size meeting specific impact
minimization criteria is considered in compliance with the nutrient targets and no
stormwater management plan is needed.

0 Option #2 (Not recommended): Raise Falls New D. land disturbance threshold for
residential Raise the land disturbance threshold from % acre to 1 acre to be
consistent with Neuse, Tar-Pam, and Jordan New Development rules.

Draft Proposed Land Disturbance Rule language

The following rule language (underlined) is proposed to be inserted in the “Requirements”
section of Falls and Jordan New Development Rule as Sub-ltem (3)(b) immediately after the land
disturbance language in the current rule Sub-ltem(3)(a).

A stormwater management plan is not required for a single family residential project

(3)(b)

that demonstrates it meets the following criteria:

(i) Development is located on a single lot of record at least 3 acres in size;
(i) Site design minimizes concentrated stormwater runoff and maximizes sheet flow

through vegetated areas; and
(iii) Impervious area is minimized and located away from surface waters and drainage

ways to the maximum extent practicable.

Land Disturbance Example Calculations Using JESAT V. 3.1

Lot Size Roof Driveway | Patio Lawn TN TP %
(Acres) Area Area Area Area (Ibs/ac/yr) (Ibs/ac/yr) | Impervious
(sa/ft) | (sa/ft) | (sa/ft) | (sa/ft)
2 1,000 500 200 85,420 1.57 0.44 2.0
2 1,500 1,000 200 84,420 1.70 0.46 3.1
2 1,500 2,000 200 83,420 1.84 0.50 4.2




Lot Size Roof Driveway | Patio Lawn TN TP %
(Acres) Area Area Area Area (Ibs/ac/yr) (Ibs/ac/yr) | Impervious
(sa/ft) | (sa/ft) | (sa/ft) | (sa/ft)

2 2,000 2,000 200 82,920 1.90 0.51 4.8
2 2,000 2,000 500 82,620 1.94 0.55 5.2
2 2,000 2,000 750 82,370 1.97 0.55 5.5
2 3,000 2,000 750 81,370 2.08 0.59 6.6
3 1,000 500 200 128,980 1.50 0.44 13
3 1,500 500 200 128,480 1.54 0.42 1.7
3 1,500 3,000 200 | 125,980 1.77 0.48 3.6
3 2,000 1,000 500 | 127,180 1.65 0.46 2.7
3 3,000 2,000 500 | 125,180 1.82 0.50 4.2
3 4,000 3,000 750 | 122,930 2.01 0.55 5.9

4. Proposed UNRBA Revision
Proposed modifications to the rule related to this comment are below.

Please note that .0277 (4) is modified only as needed to accommodate the proposed
threshold change. This means that other comments on this section are not addressed in this
language.

0277 (4)

described-in-Hem-(2)-of-this Rule: Local governments shall implement stormwater management
programs according to their plans approved by the Commission in January 2012 that include the

following e ements and standards contained in Item (4) of this Rule:Nething-inthis Rule preempts




(@

(b)

(d)

(€)

The requirement that a stormwater management plan shall be submitted for local
government approval based on the standards in Item (4) for all proposed new
development disturbing one acre or more for single family and duplex residential
property, and recreational facilities, and 12,000 square feet or more for commercial,
industrial, ingitutiona, multifamily residential, or local government property

A plan to ensure maintenance of best management practices (BMPs) implemented to

comply with thisrule for the life of the development;-and-devel opment;
A plan to ensure enforcement and compliance with the provisionsin Item (4) of this Rule

for thelife of the new development-devel opment; and
Nothing in this Rule preempts local governments from implementing requirements that

are more restrictive than those set forth in this Rule.




Draft UNRBA Comment on the implementation schedule of the Stage 1
Existing Development rule

1. Proposed UNRBA Comment:
When the Falls Lake Rules were initially passed, implementation timeframes were fairly aggressive. However,

various constraints have caused delays in the implementation of the Falls Lake, Stage 1 Existing Devel opment Rule.
One constraint centers on development of additional nutrient crediting practices, which has delayed finalization of
the Stage 1 Existing Development model program by the NC Department of Environmental Quality, Division of
Water Resources (DWR). Very limited funding was available to DWR to develop additional nutrient crediting
practices. In order to assist, the UNRBA has collaborated with DWR and is currently funding a nutrient credit
project. Knowing that DWR needs this project to be completed in order to finalize a model program, the UNRBA is
providing a proposed implementation schedule to be consider in the re-adoption of the Falls Lake Rules. Another
factor that has impacted implementation of the Stage 1 rules is the determination of jurisdictional loads. The rules
dtate that as part of the model program DWR will include “load reduction assignments for individual local
governments.” The UNRBA believes that establishing “jurisdictional loads’ is a key step in determining Stage 1
nutrient reduction strategies and will assist subject local governments in developing early strategies. Finaly, the
UNRBA is suggesting that additional credit be given to local governments that implement nutrient reduction
projects or programmatic practices as an incentive to meet Stage 1 reductions prior to their approved plans. With the
delay in implementing Stage 1, providing incentive now seems logical.

2. Relevant Jurisdictional Comments
Given the time that has elapsed since the initial rules were enacted and the delays that have resulted, all jurisdictions

that commented on the proposed rule changes are in favor of updating the implementation dates for the Stage 1,
existing development rule. Comments from jurisdictions pertaining to the implementation schedule are included
bel ow.

Revised rules Comment Jurisdiction

section(s)
.0278 Why is the new start date to track measures June 2017 when | Raleigh
the schedule under (8) does not require a local program to be
in place until no earlier than approximately December 2017
[March submission to EMC + 2 months for EMC decision + 6
months to submit local program]

.0278 (4) "(4) Now that we are 4 years into implementation, has DWR Raleigh
determined how to establish the
2006 jurisdictional base load and the 2012 reduction load in



Revised rules Comment Jurisdiction

section(s)

the absences of data showing the loading for each
jurisdiction? If not, why maintain this system for reducing the
loading for Existing Development? Is it time to switch to
another means of establishing reduction
responsibilities that can be more easily established and
measured such as reductions based on a percentage of the
inventories previously submitted pursuant to .0278(4)(d) or a
percentage increase of the stormwater utility budget of the
jurisdiction? [(8)(b) suggests that this information will not be
available to local governments any earlier than March 2017 as
a part of the model program. This is simply an inadequate
time for making this critical determination.]"

.0278 (4)(b) Delay until reexamination review is completed by DWR and Durham
EMC or just have EMC initiate State Il rulemaking after the
reexamination?

.0278 (8)(a) Dates for local government submissions should be twelve Durham
months after approval of the Model Program by the
Commission

.0278 (8)(c) Note that we are submitting and implementing Durham

instantaneously without approval of the preliminary program.
Actual approval with changes will not come back to us for 12-
14 months.

.0278 (8)(d) "(8)(d) Two months for local governments to make changes Durham
to their programs, which are contemplated to be adopted by
ordinances, is simply unworkable. Local governments using
their planning powers have to provide more than 2 months’
notice alone. Why is only two months provided for these
adjustments when DWR will have by then taken more than 6
years to construct the model program?"

.0278(4) Because there has been an extended delay prior to Stage | Utilities
implementation, the deadline for achieving Stage | load
reductions should be shifted back similarly. Rather than
maintain the calendar year 2020 deadline, the deadline
should be stated as “five years from the date of local load
reduction program implementation” to keep with the original
Stage | timeframe.

0278(8)(d Provide more time for local governments to adopt ordinances | Raleigh
to implement as two months is not feasible in light of other
statutory restrictions on land use and development ordinance
adoption



3. Proposed UNRBA Revision
Proposed modifications to the rule related to this comment are below. Proposed time frames are
primarily to take into consideration that local programs may require ordinance changes or at the very
minimum, local board approval. Similarly, local jurisdictions do not want to begin implementing a
program until it has been approved in order to avoid making expenditures unnecessarily. It also seems
logical to remove a hard date for DWR to take a model program to the EMC for approval since additional
nutrient credit practices may not be developed by March 2017 or the rules re-adoption process may
experience delays.

.0278 (6)

£5) (6) The Commission shall approve a Stage | load reduction program if it is consistent with Items (3} (4) and (4)
(5) of this Rule. The Commission shall Approve a Stage Il load reduction program if it is consistent with Items (3}
(4) and {4} (5) of this Rule unless the Commission finds that the local governments can, through the implementation
of reasonable and cost-effective measures not included in the proposed program, meet the Stage 11 nutrient load
reductions required by this Rule by a date earlier than that proposed by the local government. If the Commission
findsthat there are additiona or alternative reasonable and cost-effective measures, the Commission may require the
local government to modify its proposed program to include such measures to achieve the required reductions by the
earlier date. If the Commission requires such modifications, the local government shall submit a modified program
within twe six months. The Division shall recommend that the Commission approve or disapprove the modified
program within three four months after receiving the modified program. In determining whether additional or 35
alternative |oad reduction measures are reasonable and cost effective, the Commission shall consider factors
identified in Sub-Item {(4){e)-(5)(k) of this Rule. The Commission shall not require additional or aternative measures
that would require alocal government to:

(a) Ingall or require installation of a new stormwater collection system in an area of existing development unless the
areais being redevel oped;

(b) Acquire devel oped private property; or

(c) Reduce or require the reduction of impervious surfaces within an area of existing devel opment unlessthe areais
being redevel oped.

.0278 (8)
A (8) RULE IMPLEMENTATION. This Rule shall be implemented as follows:

(a) By March 30, 2017, the Division shall, in cooperation with subject local governments, determine Stage 1 load
reduction assignments.

(b) {8y By-Juhy-2013,-Mareh-2017t The Division shall submit a Stage | model local program to the Commission for
approval that embodies the criteria described in Items (3}a}(4)(a) and {4)(5) of this Rule. The Division shall work in

cooperation with subject local governments and other watershed interestsin devel oping this model program, which
shall include the following:

(i) Model local ordinances as applicable;

(i1) ¢ Methods to account for discharging sand filters, mal functioning septic systems, and leaking collection
systems-and-systems.

(iii) {~ Methods to account for |oad reduction credits from various activities;



(¢) {b) The Division shall include with the model program supporting information for local governments, which
shal include:

(i) Identification of the set of nutrient-reducing practices currently approved by the division for use toward
compliance with thisrule, dlong with identification of relevant documents establishing design standards and credit
methods; and

(ii) Explanation of the process to be used for adjusting |oad all ocations and reducti on needs to account for existing
practices and changesin jurisdictiona limits since baseline and into the future, as well as the process used by the
Division for approving additional measures for use under this Rule.

(d)-{b}e)} Within six months after the Commission's approval of the Stage | model local program and formal
notification of this approval to each jurisdiction, subject local governments shall submit load reduction programs

that meet or exceed the requwements of Items (8)(_) 4) and (4-)(_) of this Rule to the Division for review and

(€) {e)td) Within 20 12 four months of the submittal of the local |oad reduction programs, the Division shall submit
commentsto thelocal jurisdictionsreating any agency issues that need to be addressed in the submitted programs.
Within three months of the receiving these comments, the jurisdiction shall submit arevised program for review by
the Division. € -t The Division shal provide
recommendations to the Commlsson on the fmal submitted @e@ngde&depmeqt load reduction programs. The
Commission shall either approve the programs or require changes based on the standards set out in Item (4}(5) of
this Rule. Should the Commission require changes, the applicable local government shall have twe three monthsto
submit revisions, and the Division shall provide follow-up recommendations to the Commission within two months
after receiving revisions,

(f) {é)}fe) Within three six months after the Commission's approval of a Stage | local existing development load
reduction program, the local government shall complete adoption of and begin implementation of its approved
existing devel opment Stage | load reduction program;

(g) Subject local governments that voluntarily implement nutrient reduction projects or programmatic practices prior
to the approval of their required Stage 1 nutrient reduction program will be credited at 1.5 times the amount of the
nutrient reduction, provided project or programmeatic reduction is approved by the Division.




Draft UNRBA Comment regarding Definitions

1. Proposed UNRBA Comment:

The Association recognizes that incorporating definitions from other rules by reference is a good
practice to achieve internal consistency within the administrative code and to avoid the interpretation
issues that can result from inconsistent definitions or the unclear applicability of definitions. However,
we think it would be clearer to restore a section that is specifically for definitions applicable to the Falls
Rules which is currently 15A NCAC 02B, .0276 but to modify it for clarity. The Association proposes a
revised § .0276 within the Falls rules as well as revisions to definitions located outside the Falls Rules
that are applicable to the Falls Rules by reference. We believe that the Association’s suggested revisions
and additions of definitions will help avoid interpretation issues regarding the Falls Rules as the rules are
implemented.

We further request that, if definitions for multiple rules are contained in the same section, as proposed,
that the Division of Water Resources ensure that use of the definitions within the Falls Rules is carefully
reviewed since the Nutrient Management Strategies were written at different times and potentially
reflect nuances of meaning. We further recommend that specific definitions not be pulled into individual
rules since it provides the potential for interpretation and applicability issues.

2. Relevant Jurisdictional Comments

The relevant comments regarding revised definitions are included here for ease of reference in
reviewing the proposed UNRBA revisions to definitions.

.0263 Renumber this rule so it is clearly applicable to Jordan, and | Durham
Falls, and so that any other new NSW rules may reference
them.
.0263 The intent is to apply these definitions to all NSW rules. Durham
.0275 .0276 Why omit .02767? Should .0276 be amended instead of Raleigh

(deleted) deleted so that it directs users of the
rules to the definitions in .0263?

.0277 Why is there no definition for “development”? Raleigh
.0278 Revert to the previous interpretation of development. As Utilities
written, “structures and other land modifications” is more
nebulous than the current definition, incorporated by
reference.



.0280

.0240 (b)

.0240 (f)

.0240(b

.0262 (6)
(a)(i)

.0263
(10)
.0263
(14)

.0263 (2)

.0263 (5)

Land clearing for an agricultural use that does not Utilities
meet the definition of an “agricultural application”

under the Agriculture Rule seems to meet the

definition of “development” in that it removing trees or

other leafy vegetation and removing roots and/or

stumps “otherwise decreases the infiltration of

precipitation into the soil.” 15A NCAC 02B .0202(23).

This type of activity is often undertaken in conjunction

with low density residential development. Further, there

seems to be no other category into which this type of land

clearing activity falls under the Falls Lake Rules.

(b) Definitions. Should the definitions be applicable forall | Raleigh
.0200 Section rules instead of only for .02040? Should the
definitions cross reference expressly reference the

definitions in GS 143-5 214.11 as many users may not

recall to search for those definitions in addition to those in

-212 and -213?

(f) What is the definition of a “non-governmental entity”? | Raleigh
Does “government entity” have the same meaning as

provided in GS 143-216.11?

Expand the scope of rules to which the definitions are Raleigh
applied
The terms Point source and nonpoint source are not Durham

defined in the NSW rules. The use of the term nonpointin
these rules is different than the definition included in 2B.
Any reporting of separate allocations for point and
nonpoint would be require a definition in order to have
any utility.

The definition referenced in .0202 is not appropriate for Durham
any of the NSW rules.
"Nutrient" Why is the term to this section when it is Raleigh

applied in the Falls Lake rules? Should the definition be

revised to delete "of this section"?

It would be better to refer to reactive atmospheric Durham
nitrogen to distinguish that from N2 gas is stable and not

reactive. The Falls rules reference studies and data related

to emissions and/or deposition of reactive nitrogen, but

they have not regulatory impact. The list includes oxidized

and reduced forms of nitrogen and mixes them. If you are

going to list all of the reactive forms, the definition

provided should include organic nitrogen.

"Discharge" is defined in GS 143-213. In light of the Raleigh
introductory sentence, which definition is applicable to the

rules? Should the term that is defined be "discharge



.0263 (6)

.0263 (6)

.0263

.0266 (3)

.0273 (1)

.0273
(3)(b)

.0273(1)
.0275 (2)

.0276
(deleted)

.0282

allocation" instead?

"Development." Why is this definition deleted as it does
not appear in the statute and its definition in 2B.0202 does
not apply here, but the term is key to two primary rules?
This is a key term used in the NSW rules. There needs to
be a definition of development.

Definitions. Retain a definition for “development.”
Change the term “discharge” to “discharge allocation”.
Discharge is already defined in GS 143-213 and this
different definition will confuse the rules and application
of the permits. Revise the definition of “transport factor”
so that it applies to NSW such as Falls Lake as well to
TMDL waters.

Consider consolidating definitions for all NSW rules in one
location. Changing the development threshold eliminates
the need for custom definitions for each watershed.

(1) Definitions. The term “Trading” is limited to sales.
Under the Falls rules, local governments can enter into
agreements to combine their activities or to internally
move credits between point source and nonpoint source
reduction programs. Should the definition of a “trade” be
written more broadly to include those programs, or is
DWR agreeable to no more oversight for that form of off-
site compliance by another on behalf of the person
responsible for the reductions?

(3)(b) Does the term “Falls watershed” need to be
defined? Can it be defined by the definitions at .0275(2)(d)
and (f)?

Expand the definition of “trading” from sales only

(2) Should the definitions apply to .0275 to .0282 and
.0315 instead of just to rule .0275?

Reconsolidate definitions in a single section . If definitions
for multiple rules are contained in the same section, as
proposed, please ensure that use of the definitions within
the Falls Rules is carefully reviewed since the Nutrient
Management Strategies were written at different times
and potentially reflect nuances of meaning. We
recommend that specific definitions not be pulled into
individual rules since it provides the potential for
interpretation issues.

Raleigh

Durham

Raleigh

Durham

Raleigh

Raleigh

Raleigh
Raleigh

Utilities



.0276 The terms “development activities” and “development” Utilities
(deleted) are used in the current rule. “Development activities” has

been replaced in the new development rule by

“development products.” Either revert back to the use of

“development activities,” which is a clearer and more

widely understood term or include a definition for

“development products,” which is a new phrase

introduced in this proposed version of the Rules
.0276 If “development activities” is abandoned as a term, revise | Utilities
(deleted) the definition of “existing development,” which still

includes the term “development activities,” 2 to be

consistent with the rest of the document.

.0276 Define “development” (previously defined in the rule) and | Utilities
(deleted) “subwatershed”.
.0276 The definition section (15A NCAC 02B .0276) should be Creedmoor
(deleted) restored. Definitions of terms used relating to the Falls

Rules should not be scattered throughout the various

rules.
.0276 At least one term, “development product” is not Creedmoor
(deleted) defined anywhere in the Falls Rules rewrite and is nota

term previously used in the Nutrient Management
Strategy. Leaving terms open to interpretation creates
uneven enforcement and calls the legitimacy of the
rules into question on a regular basis when discussing any
interpretation of the Rules.
.0276 .0263 Why not amend this to become a cross reference to the Raleigh
(deleted) definitions in .0263? The caption cannot be removed and
thus the rule will engender confusion as to whether there
are any definitions applicable to the Falls rules?
.0276 Definitions. Do not delete the definitions rule. If nothing | Raleigh
else, use it for a cross reference to the new definitions rule
in .0263 so there is a cross reference to Jordan definitions
instead of no definitions in Falls rules. Add definitions to
.0263 for “development”, “ new development product”,
“discharge allocation”, and “nutrient.” Amend definition
of “transport factor” so it is applicable in Falls instead of
limited to TMDL situations
.0277 (4) (4)(a) and (c) Does the new term “new development Raleigh
product” require a definition? Was the
term meant to be “new development project”?

.0278 (3)(b) What is the meaning of “development” in the term | Raleigh
(3)(b) “new development” as the term in not defined in the Falls
rules?



.0278 (7)(@) What is the definition of a “subwatershed” ? If a Raleigh
(7)(a) jurisdiction is in more than one

subwatershed, can it work with the county that is also in

the same two subwatersheds?

3. Proposed UNRBA Revision
The proposed modifications to definitions applicable to the Falls Rules are attached.



PROPOSED UNRBA COMMENTS ON LOCAL GOVERNMENT NUTRIENT REDUCTION
OBLIGATIONS BETWEEN THE PROPOSED END OF STAGE | IN 2026 AND THE
INITIAL IMPLEMENTATION OF POTENTIAL REVISED STAGE Il RULESIN 2031:

1.

An appropriate end date for Stage | is 2026. However, the Stage | nutrient reduction
requirements shall remain in full force and effect perpetualy. If a jurisdiction or other
regulated person has not completed the implementation of the Stage | measures by 2026,
it shall continue to move forward expeditiously with its implementation of the Stage |
rules and Nutrient Management Strategy.

The Division of Water Resources (“DWR”) shall recommend revisions to the Stage ||
requirements to the EMC by November 1, 2023. DWR shall consider the
recommendations, the monitoring data, the modeling results, and other information
submitted by the Upper Neuse River Basin Association and its member jurisdictions in
preparing its recommended revisions to the Stage Il requirements. Regulated entities
shall develop proposed Stage Il programs and seek approval of their proposed programs
on atimetable that will allow Stage Il implementation to begin in 2031.

During the years 2026 through 2031, local governments and other regulated persons will
continue the operation of the nutrient load reduction measures implemented to achieve
their respective Stage | goals, and each local government acknowledges that it must
continue to meet its Stage | goals indefinitely. In addition, local governments will
continue to evaluate new nutrient reduction technologies during this time period. The
local governments regulated by these rules will continue to work toward revised Stage ||
rules and each acknowledges that the revised Stage Il rules will likely require the
implementation of additional nutrient removal measures. If alocal government achieves
nutrient reductions in excess of those required to achieve its Stage | requirements, then
the local government will receive a credit of 1.5 times the value of the excess nutrient
reduction achieved for the first 10 years of Stage |l implementation period.

Beginning in 2031, and every five years thereafter, each local government shall
implement a plan for how it will comply with the Stage Il goals, as the same may be
revised or otherwise changed based upon the relook and any associated rulemaking,
variance, use attainability analysis, site specific standards, etc., by 2046. Subsequent five
year programs shall be designed to achieve the Stage Il goals (as revised) from existing
developed lands in a local government's jurisdiction, shall include timeframes for
achieving these goals and shall meet such other requirements as may be discussed and
agreed upon at alater date.

As is currently being conducted by individual UNRBA members within their respective
jurisdictions, effort should be made on a watershed-wide basis or in sub-watersheds to
implement effective nutrient reduction methods that maximize water quality
improvements to Falls Lake. This effort may require structural changes in the Stage 11



rules in order to allow greater cooperation and coordination between the various entities
regulated by the rules.

. Local governments shall have the option of working with other local governments within
the watershed to meet loading targets within their jurisdictions provided that reductions
required in the Upper Falls Lake watershed may not be made in the Lower Falls Lake
watershed.



Note: UNRBA'sproposed insertions are double-underlined and it’ s proposed del etions are italicized with a strikethrough.

15A NCAC 02B .0240 NUTRIENT OFFSET PAYMENTS

(b) DEFINITIONS. Unless context indicates otherwise, the following words and phrases, which are not definedin G.S. 143

Article 21, shall be interpreted as follows for purposes of this SubchapterRute:
(1) “Load reduction credit” or “credit” means annual mass load reduction of nitrogen or phosphorus,

expressed in pounds per year for perpetual credits and in pounds for finite-duration credits;

2 “Non-governmental entity” meansall entities that are not agovernmental entity asthat termisdefined at
N.C. Gen. Stat. §143-214.11(a)(2).
(23) “Non-wasting endowment” means. . . .

15A NCAC 02B .0263 JORDAN WATER SUPPLY NUTRIENT STRATEGY: DEFINITIONS

purpesesof the Jordan-nutrient strategy-Unless the context indicates otherwise, the following words and phrases, whichare
not defined in G.S. 143, Article 21, shall be interpreted as follows for the purposes of the Jordan and Falls lake nutrient

strategies:

(1) "Applicator" means the same as defined in 15A NCAC 02B .0202(4).

2 "Atmospheric nitrogen" means reactive forms of nitrogen and excludes stable nitrogen gas (N); reective
forms of nitrogen include total oxidized nitrogen (NO,) which includes all nitrogen oxides (including

NO,, NO, N,, nitrogen trioxide [N,Os], nitrogen tetroxide [N,O,], dinitrogen pentoxide [N,Os], nitric
acide (HNO3), and teh i

Reactive nitrogen also includes reduced forms, NH,.
©)] "Channel" means a natural water-carrying trough cut vertically into low areas of the land surface by

erosive action of concentrated flowing water or a ditch or canal excavated for the flow of water.

4 "DBH" means diameter at breast height of atree measured at 4.5 feet above ground surface level.

the same as defined in North Carolina General Statutes §143-214.7(al).



£H(56) "Discharge," asin discharge allocation, discharge load, or discharge limit means the allocation, load, or
limit that is measured at the point of discharge into surface waters. waters-in-the Jordanwatershed. A
discharge value is equivalent to a delivered value divided by the transport factor for that discharge
location.

@] “Discharge allocation” means the pounds of nutrient |oading available to the requlated entity in the rule

applicable to the requlated entity.
£8)(8) "Ditchor canal" meansaman-made channel other than amodified natural stream constructed for drainage

purposesthat istypically dug through inter-stream divide areas. A ditch or canal may haveflowsthat are
perennial, intermittent, or ephemeral and may exhibit hydrological and biologica characteristicssimilar to
perennial or intermittent streams.

{9)(79) "Ephemeral stream" means afeaturethat carries only stormwater in direct responseto precipitation with
water flowing only during and shortly after large precipitation events. Anephemeral stream may or may
not have awell-defined channel, the aquatic bed is always above the water table, and stormwater runoff is
the primary source of water. An ephemeral stream typically lacks the biological, hydrological, and
physical characteristics commonly associated with the continuous or intermittent conveyance of water.

10 "Existing development” means development, other than that associated with agricultural or forest
management activities, that meets one of the following criteria
(a It either is built or has established a vested right based on statutory or common law as
interpreted by the courts, for projectsthat do not require a state permit, as of the effective date of
either local new development stormwater programs implemented under 15A NCAC 02B .0265
or, for projectsrequiring astate permit, as of the applicable compliance date establishedin 15A
NCAC 02B .0271(5) and (6); or
b [t occurs after the compliance date set out in Sub-Item (4)(d) of Rule .0265 but does not result

in anet increase in built-upon area.

41811 "Intermittent stream™ means awell-defined channel that containswater for only part of theyesr,
typically during winter and spring when the aquatic bed is below the water table. The flow may be

heavily supplemented by stormwater runoff. An intermittent stream often lacks the biologica and

hydrological characteristics commonly associated with the continuous conveyance of water.



Author
DWR should restore this definition as SL 2009-216 does not contain a definition of existing development and UNRBA is not aware that it is defined elsewhere in the rules applicable to Jordan Lake.


25)(913) "Load" means the mass quantity of a nutrient or pollutant released into surface waters over a

given time period. Loads may be expressed in terms of pounds per year and may be expressed as

"delivered load" or an equivalent "discharge load."

(3014) Load allocation meansthe same as set forth in federal regulations 40 CFR 130.2(g), whichisincorporated

herein by reference, including subsequent amendments and editions. A copy of the most current version

of the requlations is available free of charge on the internet at http://www.gpo.gov/fdsys/.
A (2115) "Modified natural stream" means an on-site channelization or rel ocation of astream channel and

subsequent rel ocation of theintermittent or perennial flow as evidenced by topographic aterationsinthe
immediate watershed. A modified natural stream must have the typical biological, hydrological, and

physical characteristics commonly associated with the continuous conveyance of water.

16) "New development” means any devel opment project that doesnot
the definition of existing development set out in this Rule.

29)(2217) “Nitrogen” means total nitrogen unless specified otherwise."Nitrogenortotal-nitrogen™means the

{26)(1318) "NPDES" means National Pollutant Discharge Elimination System, and connotesthe permitting
process required for the operation of point source discharges in accordance with the requirements of
Section 402 of the Federal Water Pollution Control Act, 33 U.S.C. Section 1251 et seq.

21)(2419) Nutrients’ means the combination of total nitrogen and total phosphorusfor the purpose of the

nutrient rutesef thisseetion-Jordan and Falls Lake nutrient strategies. “Nutrients-meanstotal-nitrogen

and-tetal-phespherus:
22)(15) "Perennial stream" means awell-defined channel that contains water year round during ayear of normal

rainfall with the aguatic bed located below the water table for most of the year. Groundwater is the
primary source of water for aperennial stream, but it also carries stormwater runoff. A perennial stream
exhibits the typical biological, hydrological, and physical characteristics commonly associated with the
continuous conveyance of water.

{23)(16) "Perennial waterbody" means a natural or man-made basin, including lakes, ponds, and reservoirs, that
stores surface water permanently at depths sufficient to preclude growth of rooted plants. For the purpose
of the State's riparian buffer protection program, the waterbody must be part of a natural drainage way

(i.e., connected by surface flow to a stream).


http://www.gpo.gov/fdsys
Author
DWR should restore this definition as it does not appear that “new development”  is defined anywhere else in the Jordan Rules.


{24)(17) “Phosphorus’ means total phosphorus unless specified otherwise. “Phospherus—or—total-phospherus*

{25)(18) "Stream" means a body of concentrated flowing water in anatural low areaor natural channel on theland
surface.

{26)(19) "Surface waters' means all waters of the state as defined in G.S. 143-212 except underground waters.

29(20) "Technica specialist" means the same as defined in 15A NCAC 06H .0102(9).

£28)(21) "Total Maximum Daily Load," or "TMDL," means the same as set forth in federal regulations 40 CFR
130.2(i) and 130.7(c)(1), which areincorporated herein by reference, including subsequent amendments
and  editions. These regulations may be obtained a no cost from
http://ww.epa.gov/lawsregs/search/40cfr.html or from the U.S. Government Printing Office, 732 North
Capital St. NW, Washington D.C., 20401.

29)(22) "Total nitrogen” or "nitrogen” means the sum of the organic, nitrate, nitrite, and ammonia forms of
nitrogen in awater or wastewater.

£36)(23) "Total phosphorus" or "phosphorus' means the sum of the orthophosphate, polyphosphate, and organic
forms of phosphorus in awater or wastewater.

£31)(24) "Transport factor" means the fraction of a discharged nitrogen or phosphorusload that is delivered from
the discharge point to Jerdan-Reservoir;-a waterbody as determined in an approved TMDL.

£32)(25) "Tree" meansawoody plant withaDBH equal to or exceeding fiveinches or astump diameter exceeding
six inches.

£33)(26) "Wasteload" means the mass quantity of a nutrient or pollutant released into surface waters by a
wastewater discharge over agiven time period. Wastel oads may be expressed in termsof pounds per year
and may be expressed as "delivered wasteload" or an equivalent "discharge wastel oad."

34)(27) "Wasteload allocation” means the same as set forth in federal regulations 40 CFR 130.2(h), which is
incorporated herein by reference, including subsequent amendments and editions. Theseregulationsmay
be obtained at no cost from http://www.epa.gov/lawsregs/search/40cfr.html or fromthe U.S. Government
Printing Office, 732 North Capitol St. NW, Washington D.C., 20401.

15A NCAC 02B .0273
NUFRIENTLOABSNUTRIENT TRADING

(1) DEFINITIONS. Unless context indicates otherwise, the following words and phrases, which are not

defined in G.S. 143 Article 21, shall be interpreted as follows for purposes of this Rule:

(a) The terms “load reduction credit”, “credit”, “ non-wasting endowment”, “nutrient offset” and
“nutrient offset bank” shall have the meanings ascribed in Rule .0240 of this Section;




(b) “Trading” means the sale of qualifying nutrient load reduction credit by a party that achieves

such reductions to a buyer. Trading that involves payment of nutrient offset fees to the

Ecosystem Enhancement Program or to a nutrient offset bank shall conform to Rule .0240 of

this Section. Trading involving the sale of al credits generated by aload-reducing practiceto a

person who is subject to nutrient control requirements or to the Program shall comply with this

Rule. Trading does not include reallocation of credits between or among local governments
which have entered into an interlocal agreement, or other contract, by which they agreetojointly
achieve reductions for existing development |oading from their respective jurisdictions.

) (2) BUYER QUALIFICATIONS AND PREREQUISITES. Fhe-following buyers shal-meet-applicable

equirements-onthem Persons subject to nutrient

control reguirements under Rules of this Section and the Program may use the option to purchase load

reduction credit pursuant to the limitations and requirements of this Rule. These buyers may in turn sell

load reduction credit obtained pursuant to this Rule that subsequently becomes unnecessary for rule

compliance to other persons meeting these specifications. Buyers shall meet any prerequisite conditions

established in the nutrient rules to which they are subject before utilizing the option outlined in thisRule:

Rule.

£2) (3) GEOGRAPHIC RESTRICTIONS. Buyersand sellers of credit shall adhereto the following watershed-

specific geographic constraints on credit use:
(a For activities subject to the Falls Water Supply Nutrient Strategy described in Rule.0275 of this
Section:
(i) Load reduction needs in the upper Falls watershed as defined in Rule .0275 of this
Section may be satisfied only by load reductions achieved in the upper Falls
watershed; and




(ii) Load reduction needs in the lower Falls watershed as defined in Rule .0275 of this
Section may be satisfied by load reductions achieved anywhere within the Falls
watershed.
(b) For activities subject to the Neuse nutrient strategy described in Rule .0232 of this Section, load

reduction needs in the Neuse 01 8-digit cataloguing unit, as designated by the US Geological
Survey, below the Falls watershed may be satisfied only by load reductions achieved in that

same subwatershed or in alower watershed above the Neuse estuary; and

() For activities subject to the Jordan nutrient strategy, load reduction needs may be satisfied only
by load reductions achieved in the same subwatershed of the Jordan watershed, as defined in
Rule .0262 of this Section.

15A NCAC02B .0275 FALLSWATER SUPPLY NUTRIENT STRATEGY: PURPOSE AND SCOPE
PURPOSE. The purpose of this Rule and Rules 15A NCAC 02B 8276 .0277 through .0282 and .0315(q) shall betoattain
the classified uses of Falls of the Neuse Reservoir set out in 1I5A NCAC 02B .0211 from current impaired conditionsrelated

to excess nutrient inputs; protect its classified uses as set out in 15A NCAC 02B .0216, including use as a source of water

supply for drinking water; and maintain and enhance protections currently implemented by local governments in existing

water supply watersheds encompassed by the watershed of Falls of the Neuse Reservoir. The reservoir, and all waters

draining to it, have been supplementally classified as Nutrient Sensitive waters (NSW) pursuant to 15A NCAC 02B
.0101(e)(3) and 15A NCAC 02B .0223. These Rules, as enumerated in Item (6) of this Rule, together shall constitute the
Fallswater supply nutrient strategy, or Falls nutrient strategy, and shall be implemented in accordancewith 15A NCAC 02B

.0223. The following items establish the framework of the Falls nutrient strategy:

oy

SCOPE AND LIMITATION. Fallsof the Neuse Reservoir is hereafter referredto as FallsReservair. All
lands and waters draining to Falls Reservoir are hereafter referred to as the Falls watershed. The Falls
nutrient strategy rules reguire control s that reduce nitrogen and phosphorus |oads from significant sources
of these nutrients throughout the Falls watershed. These Rules do not address atmospheric emission
sources of nitrogen that is deposited into the watershed but do include provisionsto account for reductions
in such deposition asthe water quality benefits of air quality regulations are quantified. Neither do these
Rules address sources on which thereisinsufficient scientific knowledge to baseregulation, other sources
deemed adequately addressed by existing regulations, sources currently considered minor, or nutrient
contributions from lake sediments, which are considered outside the scope of these Rules. The
Commission may undertake additional rulemaking in the future or make recommendations to other
rulemaking bodies as deemed appropriate to more fully address nutrient sources to Falls Reservair.
Whilethe scope of these Rulesis limited to the reduction of nutrient loadsto surface waters, practitioners

are encouraged to maximize opportunities for concurrently benefiting other ecosystem services where

feasible in the course of achieving the nutrient objectives.



Author
The UNRBA suggests moving these definitions to the Falls Lake Definitions rule (15A NCAC 02B .0276)


15A NCAC 02B .0276  FALLSWATER SUPPLY NUTRIENT STRATEGY: DEFINITIONS
aJnI&esthecontext indicates otherwise, the following words and phrases, which are not defined in G.S. 143, Article 21

S be interpreted as follows for the purposes of the Falls nutrient strategy:

QD "Fallsnutrient strategy,” or "Fallswater supply nutrient strategy" meansthe set of 15A NCAC 02B .0275
through .0282 and .0315(p);
2 "Falls Reservoir" means the surface water impoundment operated by the US Army Corps of Engineers

and named Falls of Neuse Reservair;

©)] “Falls Watershed” means the area of land draining to the Falls Reservoir.

4 "Upper Falls Reservoir" means that portion of the reservoir upstream of State Route 50;

(5) "Upper Falls Watershed" means that area of Falls watershed draining to Upper Falls Reservair;

(6) "Lower Falls Reservoir" means that portion of the reservoir downstream of State Route 50;

(7 "Lower Falls Watershed" meansthat are of Fallswatershed draining to lower falls Reservoir without first

passing through Upper Falls Reservoir.

b) Thedefinitionsin Rules.0263 and .0279 shall also apply throughout these Falls Water Supply Nutrient Strategy rules
' t that any reference to the Jordan watershed or the Jordan Reservoir shall beinterpreted to mean the Falls Reservoir or

the Falls Watershed, as the context may require.

15A NCAC 02B .0277 FALLSRESERVOIRWATER SUPPLY NUTRIENT STRATEGY: STORMWATER
MANAGEMENT FOR NEW DEVELOPMENT
The following is the stormwater strategy, as prefaced in 1I5A NCAC 02B .0275, for new devel opment aetivities produets

projects and |and clearing projects (except land clearing for the purposes of agriculture) within the Falls watershed:

4 PLAN APPROVAL REQUIREMENTS. A developer's stormwater plan shall not be approved by a
subject local government unless the requirements of Item (3) and the following criteria are met:

€] Nitrogen and phosphorusloads contributed by the proposed new devel opment aetivity-produets

project or land clearing project shall not exceed the following unit-area mass loading rates for



Author
The UNRBA suggests restoring the Falls Lake definitions with, at a minimum, the changes below.  It would be our preference to have all definitions applicable to Falls Lake in the Falls rules.

Author
If DWR were to restore all definitions applicable to both Jordan and Falls Lakes, then this provision would not be necessary.


(b)

nitrogen and phosphorus, respectively, expressed in units of pounds/acre/year: 2.2 and 0.33.
Proposed devel opment that would replace or expand structures erHaprevementstha existed as
of December 2006, the end of the baseline period, and that would not result inanet increasein
built-upon area shall not be required to meet the nutrient loading targets or high-density
requirements except to the extent that the developer shall provide stormwater control at least

equal to the previous development.

Proposed development that would replace or expand existing structures and would result in a

net increase in built-upon area shall treat the net increase and shall have the option to achieve

either the percentage loading reduction objectives stated in 15A NCAC 02B .0275 or to meet

the loading rate targets described in this Item. These requirements shall supersede those
identified in 1I5A NCAC 02B .0104(q). The developer shall determine the load reductions
needed to meet these loading rate targets by using the loading cal cul ation method called for in

Sub-Item (5)(a) or other equivalent method acceptable to the Division;

The developer shall have the option of offsetting part of the nitrogen and phosphorus load by
implementing or funding offsite offset measures. Before using an offsite offset option, a
development shall implement onsite structural stormwater controls that achieve one of the
following levels of reductions:

0] Proposed new development activity produetsprojects or land clearing
disturbingprojects that disturb at |east one-half acre but less than one acre of land for
single family and duplex residential property and recreationa facilities, except as
stated in Sub-Item (4}b}iv};(4)(c)(iv) shall achieve 30 percent or more of the needed
load reduction in both nitrogen and phosphorus loading onsite and shall meet any
requirements for engineered stormwater controls described in Sub-Item (4){e}(4)(f) of
this Rule;

(i) Proposed new development aethvityproduetsprojects or land clearing projects that
disturbing at least 12,000 but less than one acre of land for commercial, industrial,
ingtitutional, multifamily residential, or local government property, except asstatedin
Sub-Item (4}b)}iv);(4)(c)(iv) shall achieve 30 percent or more of the needed load



(iii)

(iv)

reduction in both nitrogen and phosphorus loading onsite and shall meet any
requirements for engineered stormwater controls described in Sub-Item (4)(e) of this
Rule;
Except as stated in Sub-ltem (4}b}iv);(4)(c)(iv) proposed new development
rojects or land clearing projects that disturbs one acre of land or
more shall achieve 50 percent or more of the needed load reduction in both nitrogen
and phosphorus loading onsite and shall meet any requirements for engineered
stormwater controls described in Sub-Item (4)}(e}(4)(f) of this Rule; or
Proposed devel opment that would replace or expand structures or improvements that
existed as of December 2006 and that increases impervious surface within alocal
government's designated downtown area, regardl ess of areadisturbed, shall achieve 30
percent of the needed |oad reduction in both nitrogen and phosphorus onsite, and shall

meet any requirements for engineered stormwater controls described in Sub-Item

“e)(4)(f) of thisRule;



