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CITY OF RALEIGH,

MOTION FOR A STAY OF
CONTESTED AGENCY ACTION

Petitioner,
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N.C. DEPT., OF ENVIRONMENT &
NATURAL RESOURCES; and N.C.
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Respondents.

Petitioner, pursuant to N.C. Gen. Stat. §§150B-33(b)(6) and 1A-1, Rule 65, moves the
Court, after notice and a hearing, to grant a stay of the p011testéd agency actiAQn, to remain in
effect until a final judgmenti has been entered in this matter. In support of this motion, Petitioner
shows the Court as follows: |

1. This is an action brought under Chapter 150B of the NorthVC‘arolina General
Statutes to contest an agency action. On August 10,‘ 2012, Petitioner filed a Confested Case
Petition challenging the issuance by the Respondents of General Permit NCG550000 on July 30,
2012. |

2. The agency action on July 30, 2012 was a renewal of General Perrat
NCGS550000. The previously issued version of General Permit NCG550000 expired on July 3 i,
2012. The new version of General Permit NCG550000 was-made effective on August 1, 2012, It

applies in all waters and all basins of the State, including the Falls Lake watershed.



3. Unde;‘ a General NPDES permit, such as General Permit NCG550000, individual
owners and operators of wastewater treatment facilities covered by the general permit can apply
for and receive a certificate of coverage.The ‘cen.iﬁc':ate of coverage atts as the NPDES permit
for the discharge for the facility. By using the general .'permit, the owners and operators avoid the
notice and comment and higher fec that apply to an application for an' individual NPDES permit
at a similar facility. |

4.  In 2008, Respondents declared that Falls Lake was a 303({1) impaired water body.
The impairment was from too many water quality samples showing "cront:entraﬁons of
chlorophyli-g, in excess of the State water quality. standard as set by the Respondeh‘;s.

5. © In January 2011, the Res;l)ondent N.C. Environmental I\K{aﬁagel;aen_t Commission
(EMC) adopted a water management plan and effiuént limitations to address the water qu.aﬁty-
impairment in Falls Lake. The plan was the most stringent set of requﬁéments ever adopted in
North Carolina to address the overloading of nutrients-in surface waters. The ‘ruh?s ado’pi’ed'_ by
the EMC relied on its prior ciassiﬁcaﬁpn of Falls Take as a WS ]E\xfa'éer'supplyf]:iﬂf j c}‘aési‘ﬁed
water body. InA addition, the Rules classified all othier waters in the Falls Lake basin, ot
previously classified with a WS classification, as WS-V waters. |

6. The water ménagement plan requires a reduction by 20% of the total nifrogen
loading into the Falls Lake watershed and 40% of the total phosphorou's {oading info "_fh‘g Falls
Lake watershed by 2021, The sgc‘(’)nd stage of the pian" ,réq{lii*es overall reductions of 40%-of the
2006 levels of total nitrogen loading and 77% of the total phosphorous loading into Falls Lake.

7. Resp;)ndents have ‘concluded that failed” septic systems in’ tﬁe‘ Falls Lake
watershed are the 4™ largest contributor of total nitrogen aod the 3 largest c_ont:ri'bu{of of fotal

phosphorous to the excessive nutrient loadings into Falls Take.



8. The Petitioner entered into a contract in 1972 with the United States to purchése
the raw water in Falls Lake for use as its primary water supply. Petitioner provides tl'eat¢d
potable wafer to over 489,000 people ﬁom Falls Lake and one much smaller lake.

9. Raw water from Falls Lake is treated at the Petitioner’s EM Johnson Water
Treatment Plant which is nearly out of treatment capacity. The EM Johnson W gter Treatment
Plant is not designed to treat and remove the level of excess nutrients from the raw water supply
that will occur in Falls Lake unless the water q.uaﬁ.ty is restored.

-10.- The excess loading .of nutrients, if not controlled, will néceésitate ‘further
improvements to the Petitioner’s EM Johnson Water Treatment Plant. Based on .cmfent
projected needs for additional water supply, Petitioner will have to decide by 2018 whether to
include advanced treatment technology in the comstruction of the final phase of capacity
expansion to the EM Johnson Plant. The 2010 cost to add advanced treatment technology_ is
estimated at $125 million.

11.  General Permit NCG55000 authorizes the owners and operators of failed septic
systems, and other discharging septic systems, to obtain a certificate of coverage under the
general permit whereby they can cpntinue to discharge wastewater into the Falls Lake watershed
without complying with the stringent reductions requirements established in the Falls Lake rules
by the Respondent N.C. Environmental Management Commission.l

12.  Unless the Respondents are enjoined from further authorizing nutrient loading of
the Falls Lake watershed via General Permit NCG550000, the water management plan adopted
by the Respondent NC Environmental Management Commission will fail to p1'otect Petitioner’s
drinking water supply from Falls Lake from excessive chlorophyll-g, and Petitioner v&;ill suffer

irreparable harm.



WHEREFORE, Petitioner respectfully requests that:

L. The Court accept this verified motion as an affidavit;

2. The Court grant it a stay of the contested agency acfion by prohibiting and
restraining Respondents from issuing certificates of coverage under General Permit NCG550000
in the Falls Lake watershed. +.

e
This the | & day of August, 2012.

CITY OF RALEIGH, Petitioner
‘Thomas A. McCormick, Cify Attorney

Daniel F, McLawhorn

Associate City Attorney

N.C. State Bar Number: 6273

Post Office Box 590

Raleigh, North Carolina 27602
Telephone: (919) 831-6560

Facsimile: (919) 857-4453

Email: Dan.mclawhorn@raleighne.gov

Counsel for Petitioner



NORTH CAROLINA
VERIFICATION
WAKE COUNTY

Kenneth Waldroup, being duly swoin, deposes and says that he is an Assistant Director
of the Public Utilities Department for the City of Raleigh, that he has read the foregoing motion
and that the allegations contained thetein are true to his knowledge except as to those matters
stated upon information and belief, and as to those matters, he believes them fo be true.

Y

Kenneth Waldmup

Sworn to aI’—L subscribed before me
this the |Q" day of August 2012
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